I. INTRODUCTION
"Virtues are lost in self-interest as rivers are lost in the sea."
1 This maxim is particularly relevant to majority interest holders in noncorporate entities who "lose their virtues in self-interest" by completely removing minority interest holders from an entity. The vehicle typically employed to accomplish this task is the squeeze-out merger. In a squeeze-out merger, minority interest holders receive a cash amount determined by the majority interest holder and are effectively "squeezed out" of ownership in the surviving entity. 2 Minority shareholders in corporations who object to this process normally can employ one of two protective devices: (1) appraisal rights; or (2) damages stemming from a breach of fiduciary duty.
3 Although generally incapable of rescinding a squeeze-out merger, these two devices always ensure a judicially determined fair price for the minority shareholder's cashed-out shares.
These rights available in corporate squeeze-out mergers, however, are not as apparent in non-corporate squeeze-out mergers. In Welch v. Toland, Chase Evans, Gary Atherton, and the Kansas Law Review Staff for their hard work and invaluable contributions to this article. I also would like to thank my wife Rebecca for teaching me how to love, my parents Mark and Diane for teaching me how to live, and my late grandfather Fred Orth for teaching me that success is not measured by how far one gets in life, but rather by how hard one works to get there.
1. Francois VI, Duke de La Rochefoucauld, The Maximes, available at http://www.britannica. com/eb/article-4018 (Translated from French).
2. See, e.g., Hesston Corp. v. Kays, 870 P.2d 17, 20-22 (Kan. 1994) (providing an example of a squeeze-out merger).
3. See infra Part IV.B (discussing corporate fiduciary principles in the context of squeeze-out mergers).
Moreover, the court concluded that Via Christi Health Partners, Inc.
("Via Christi"), the sole general partner of the limited partnership who controlled both entities, did not breach its fiduciary duty to the limited partnership. 10 Part II of this Comment will begin by briefly summarizing the Kansas Supreme Court's analysis in Welch v. Via Christi Health Partners, Inc. Part III will discuss why the Kansas Supreme Court was correct in concluding the merger orchestrated by Via Christi did not create appraisal rights. Part IV will evaluate the court's fiduciary duty analysis, separating the discussion into four parts: first, an examination of the codified fiduciary duties in section 56a-404 of the Kansas Statutes Annotated; second, an overview of corporate fiduciary principles; third, an application of corporate fiduciary principles to partnership law; and lastly, a determination that Via Christi should have been required to establish a fair merger price under the strict fairness test to avoid breaching its fiduciary duty. This Comment concludes that had Via Christi been required to demonstrate a fair merger price, the squeezedout limited partners would have been ensured a judicially-determined fair price for their cashed-out interests. In other words, a partner in a partnership, like a minority shareholder in a corporation, would be protected should a controlling partner lose his virtues in self-interest. MR Imaging Center, L.P. ("MR Imaging Center"), a medical imaging business, was formed in Kansas on September 17, 1985.
11 Via Christi served as the sole general partner in MR Imaging Center and held a 71% ownership interest. 12 Various doctors held the remainder of the ownership interest. 13 In 2002, Via Christi embarked on a course it anticipated would lead to the merging of MR Imaging Center into a new entity.
14 Via Christi enlisted Paragon Health Capital Corporation ("Paragon") to conduct an appraisal of MR Imaging Center. 15 Additionally, Via Christi "arranged for itself and other persons it selected to acquire the medical imaging business conducted by [MR Imaging Center] through a 'squeeze-out' merger." 16 The other persons Via Christi selected to be part of the merger had strong ties to Via Christi. 17 For example, the affiliates of the selected persons "had been substantial contributors to the Via Christi Foundation, a charitable affiliate of [Via Christi]." 18 Via Christi created a limited liability company, MRI, LLC, for the purpose of consummating the merger. 19 Via Christi controlled and owned 64.2% of MRI, LLC. 20 On July 15, 2003, Via Christi sent the limited partners a "Notice of Special Meeting" of the partners of MR Imaging Center. 21 This notice provided that the limited partners "would be asked to approve (a) At the insistence of Via Christi and its legal counsel, the value determined by Paragon did not take into account minority interest and marketability discounts. 24 As a result, all partners-majority and minority-would receive the same price for each unit of the limited partnership when the merger occurred. 25 "On July 31, 2003, the amendment to the partnership agreement and the merger agreement were approved." 26 Only Via Christi voted in favor of the amendment and the merger. 27 Following the merger, nine limited partners owning approximately 15% of MR Imaging Center brought suit against MR Imaging Center and Via Christi. Via Christi argued the doctrine of independent legal significance precluded a search for appraisal rights outside of the Mixed Entity Merger statutes, but the court determined section 17-7707(k) specifically "preserves any appraisal or equivalent rights which may otherwise be available to the limited partners in this case."
35 Thus, the court shifted its analysis to "whether the provisions of KRULPA or KUPA provide for statutory appraisal or buyout rights to [] limited partner plaintiffs." 36 With the analysis shifted to KRULPA and KUPA, the plaintiffs argued that the squeeze-out merger caused them to become dissociated, and because their dissociation did not result in dissolution or winding up of the partnership business, they were entitled to appraisal rights under KUPA. 37 [a] partner of a party to a merger who does not become a partner of the surviving partnership or limited partnership is dissociated from the entity, of which that partner was a partner, as of the date the merger takes effect. The surviving entity shall cause the partner's interest in the entity to be purchased under K.S.A. 56a-701 . . . . 45 The court quickly rejected the contention that the squeeze-out merger caused the plaintiffs to be expelled under section 56a-601(c), noting that "expulsion" is not equivalent to a "squeeze-out merger." 46 Additionally, the court stated that no provision in the limited partnership agreement suggested that an expulsion under KUPA took place.
47
The court next faced an apparent ambiguity between the Official Comment to RUPA 601 and section 56a-906(e). Via Christi asserted that because the Official Comment to RUPA 601 states that "all the events" of a partner's dissociation are covered in RUPA 601, section 56a-906(e) does not create a separate basis for dissociation. 48 The plaintiffs countered that, despite this comment, the express language of both sections provides otherwise.
49
While acknowledging the persuasiveness of both parties' arguments, the court decided that section 56a-906(e) did not apply to the current transaction because the provision only pertains to mergers between partnerships in which there is a "surviving partnership or limited partnership." 50 The court emphasized that MRI, LLC survived the merger, which was neither a partnership nor a limited partnership. 51 Moreover, the court noted that Kansas has not adopted Official Comment 601 of RUPA. 52 As a result, the court held the plaintiffs could not utilize The court began its fiduciary duty analysis by citing section 56-1a253(a) of KRULPA: "Except as provided in this act or in the partnership agreement, a general partner of a limited partnership has the rights and powers and is subject to the restrictions of a partner in a partnership without limited partners." 54 The court determined that the fiduciary duties of a general partner in a limited partnership are found in section 56a-404 of KUPA.
55
Before deciding whether Via Christi had breached its section 56a-404 fiduciary duty, the court addressed the parties' arguments involving fiduciary duty and burdens of proof in corporate squeeze-out mergers. The court stated that "before reliance [on corporate burdens of proof and fiduciary duty standards] may be had, accommodation must be made for important differences" between partnerships and corporations. 56 One important difference noted by the court was that in the corporate context, a member of the board of directors is a "true trustee," while a partner in a partnership is not a "true trustee" because section 56a-404( Based on this distinction coupled with a review of Kansas corporate selfinterest cases, the court determined that "the plaintiffs must establish something above and beyond self-interest or self-dealing in this case involving a limited partnership in order to shift the burden of proof regarding the fairness of the transaction to the defendants." 59 In the court's view, this burden shifting could be accomplished one of two ways: "by establishing a prima facie case of a breach of a fiduciary duty 53 After determining the parties' fiduciary duties and burdens of proof, the court analyzed whether the plaintiffs had established a prima facie breach of fiduciary duty under section 56a-404. As previously mentioned, the court noted that this provision sets forth the fiduciary duties of a general partner.
61 Subsection (a) provides that "[t]he only fiduciary duties a partner owes to the partnership and the other partners are the duty of loyalty and the duty of care set forth in subsections (b) and (c The plaintiffs argued Via Christi violated its duty of loyalty under sections 56a-404(b)(1) and (2) "by appropriating the benefits of the partnership business for themselves and for others of their choosing in the merger and by dealing with the partnership as or on behalf of a party . . . having an adverse interest to the partnership." 64 Via Christi countered that it "did not appropriate the financial returns and benefits of the plaintiffs' interests to itself; rather, its interest in the surviving entity was actually reduced from a 71% owner of the limited partnership to a 64.2% owner of the MRI, LLC." 65 To further bolster its argument, Via Christi pointed out that Paragon's appraisal placed the same value on all of the interests in the partnership and that "the plaintiffs erroneously focus[ed] on whether their individual interests were in conflict with or adverse to the defendants, when the statute [section 56a-404] sets forth specific fiduciary duties to the partnership rather than to the individual partners," and that "no evidence was presented that MRI, LLC, Additionally, the court held that "the simple fact that MRI, LLC was merging with the limited partnership does not per se establish that its interests were adverse in the absence of any evidence of adversity."
68 As a result, the court concluded the plaintiffs had not established a prima facie breach of fiduciary duty under section 56a-404.
69
Via Christi also contended that "the plaintiffs . . . made no specific allegations of fraud, misrepresentation, or other items of misconduct so as to invoke a judicial inquiry into the fairness of the transaction." 70 The court sided with Via Christi and rejected the plaintiffs' contention that Via Christi's influence over Paragon's evaluation resulted in fraud, noting that "while the evidence established Via Christi may have influenced the appraisal process . . . it is clear that this influence [resulted] in an increase of $3.2 million in the valuation of the limited partnership, which was in the best interest of the limited partners as well as the general partner." 71 The court also focused on the stipulation of the parties that Paragon would testify it had performed an independent valuation. 72 As a consequence, the court determined the plaintiffs had not established fraud, misrepresentation, or similar misconduct sufficient to shift the burden of proof to Via Christi. 73 Having determined that the plaintiffs failed to establish a prima facie breach of fiduciary duty under section 56a-404, or specific acts of fraud, misrepresentation, or similar misconduct, the court concluded that Via Christi had not breached its fiduciary duty as a result of the squeeze-out merger. The Kansas Supreme Court correctly concluded that the plaintiff limited partners in Welch were not entitled to appraisal rights. An appraisal proceeding is typically a statutory remedy; a party dissenting to a merger is not entitled to appraisal rights under the common law. 75 As a consequence, the plaintiffs had to locate an applicable statute granting appraisal rights.
A. No Appraisal Rights Exist in the Mixed Entity Merger Statutes
Both parties asserted that the authority to merge a limited partnership and a limited liability company derives from the Mixed Entity Merger statutes, sections 17-7701 to 17-7708 of the Kansas Statutes Annotated.
76
Section 17-7703 provides "any . . . domestic limited partnerships may merge . . . with any one or more persons at least one of which is not a limited partnership, and any . . . domestic limited liability companies may merge . . . with any one or more persons at least one of which is not a limited liability company." 77 No provision in the Mixed Entity Merger statutes grants appraisal rights to parties dissenting from a merger to which its provisions apply. . . one or more domestic limited partnerships and any one or more constituent entities at least one of which is not a limited partnership, or one or more domestic limited liability companies and any one or more constituent entities at least one of which is not a limited liability company shall be governed by and subject to the provisions of K.S.A. 17-7701 through 17-7708, and amendments thereto." (emphasis added)); Welch, 133 P.3d at 129 ("The plaintiffs and the defendants seem to agree that the merger between MR Imaging Center, L.P., and MRI, LLC, is governed by [ Via Christi contended that the doctrine of independent legal significance prevented the plaintiffs from inferring statutory appraisal rights outside of the Mixed Entity Merger statutes. 80 The thrust of this argument is that the legislature provided statutory appraisal rights in some types of mergers (such as between two partnerships), but did not provide appraisal rights under the Mixed Entity Merger statutes. 81 This argument ignored the express language of section 17-7707(k) entirely. Because the merger was performed under the Mixed Entity Merger statutes, the entire statutory framework was relevant and had legal significance. The plaintiffs stressed this point in their reply brief to the court, contending that the doctrine of independent legal significance "stands only for the proposition that the mere fact that a transaction cannot be accomplished under one statutory provision does not invalidate it if a different statutory method of consummation exists." 82 The court correctly agreed with the plaintiffs and properly noted that Via Christi indirectly acknowledged this fact when it stated the doctrine "does not preclude looking beyond [ Via Christi tried to prevent the plaintiffs from using section 56a-601 to get out of KRULPA by contending that the merger caused the limited partners to be dissociated resulting from withdrawal, which is covered in section 56-1a353(b) of KRULPA.
86
The court correctly noted this argument "[was] without merit" because the plaintiffs were not claiming to have withdrawn by the only type of withdrawal permitted by section 56-1a353(b): "at the time or upon the happening of events specified in writing in the partnership agreement." 87 Rather, the plaintiffs asserted that the merger caused them to be involuntarily dissociated from the partnership. Therefore, the court appropriately shifted its analysis to the provisions of KUPA. . The definition of "withdraw" is "to remove oneself from some activity." RANDOM HOUSE UNABRIDGED DICTIONARY 2183 (2d ed. 1993); see also BLACK'S LAW DICTIONARY 1632 (8th ed. 2004) (defining "withdraw" as "to leave or retire"). Further, the definition of "dissociate" includes "to sever the association of (oneself); separate . . . to withdraw from association." RANDOM HOUSE UNABRIDGED DICTIONARY 570 (2d ed. 1993) (emphasis added). Additionally, in KUPA, section 56a-601(a) lists as the first example of a way a partner is dissociated as "[a] partnership's having notice of the partner's express will to withdraw as a partner or on a later date specified by the partner." Arguably, if withdrawal is covered in section 56-1a353(b) of KRULPA, and the definition of "dissociation" includes "withdrawal from association," and is listed as a type of dissociation in section 56a-601, one type of dissociation is provided for in KRULPA and section 56-1a604 cannot be used for any type of dissociation. This argument fails to note that the type of withdrawal allowed by the KRULPA provision is narrowly limited to "at the time or upon the happening of events specified in writing in the partnership agreement." KAN. STAT. ANN. § 56-1a353(b). The plaintiffs did not claim to have withdrawn upon an event stated in the partnership agreement. Rather, the plaintiffs claimed they were dissociated involuntarily by merger with a limited liability company, for which KRULPA does not provide. 
C. The Merger Did Not Create Appraisal Rights Under the Kansas Uniform Partnership Act
Section 56a-701(i) of KUPA provides statutory appraisal rights for a dissociated partner, and section 56a-601 provides a list of events that cause a partner's dissociation. 88 Specifically, section 56a-601(c) provides a partner is dissociated from a partnership upon "the partner's expulsion pursuant to the partnership agreement." 89 To fit into section 56a-601(c), the plaintiffs attempted to use the terms "squeeze-out merger" and "expel" synonymously, arguing that the limited partnership agreement was amended by Via Christi for the specific purpose of squeezing out or expelling the plaintiffs. 90 This argument was flawed because "squeeze-out merger" and "expel" cannot be used interchangeably. KUPA does not define the term "expulsion," but courts and scholars have determined the concept implies that the entity continues to exist after the event.
91 MR Imaging Center did not continue to exist after the merger. Further, Via Christi correctly noted that if expelling a partner is equivalent to "squeeze out" through a merger, "then it would seem logical for Section 56a-601(c) to crossreference Section 56a-901 [Conversion and Merger] definitions." 92 Thus, the plaintiffs were not expelled under section 56a-601(c) as a result of the merger.
The plaintiffs alternatively contended that they could employ section 56a-701(i) of the Kansas Statutes Annotated because the merger caused them to be dissociated under another provision in KUPA, section 56a-906(e).
93
Article 9 of KUPA is titled "Conversions and Mergers." Section 56a-906(e), located in Article 9, provides, "[a] partner of a party to a merger who does not become a partner of the surviving partnership or limited partnership is dissociated from the entity, of which that partner 
97
Likewise, sections 56a-901, 56a-902, and 56a-903 in Article 9 only pertain to partnerships or limited partnerships. 98 Thus, the placement of section 56a-906(e) in Article 9 along with the language "surviving partnership or limited partnership" leads to the conclusion that the section does not apply to a merger between a limited partnership and a limited liability company when the entity that survives the merger is a limited liability company. 99 Via Christi argued that section 56a-906(e) does not provide a separate basis for dissociation because section 56a-601 lists the only ways a partner can become dissociated under KUPA.
100
Via Christi bolstered this argument with language located in an official comment of the Revised Uniform Partnership Act ("RUPA"). 101 Official Comment 1 to RUPA section 601, section 56a-906(e)'s counterpart, states, "Section 601 enumerates all of the events that cause a partner's dissociation." 102 Via Christi's argument failed to consider the importance of the express language in section 56a-906(e) mandating the use of section 56a-701. Section 56a-906(e) states that " [t] The title of section 56a-701 is "[p]urchase of dissociated partner's interest," and every subsection pertaining to the purchase of a partner's interest uses the terminology "dissociated partner," in one form or another. 104 If section 56a-906(e) does not create a separate basis for dissociation, a partner to whom section 56a-906(e) applies could not utilize any of section 56a-701 because he or she would not be dissociated as the subsections require. This would make the phrase the "surviving entity shall cause the partner's interest in the entity to be purchased under section 56a-701" meaningless. Alternatively, concluding that a partner to whom section 56a-906(e) applies can utilize only the subsections of section 56a-701 pertaining to the buyout of the partner's interest but not employ subsection (i) appraisal rights in the same section would create an absurd result: a partner would be dissociated for some purposes of the section but not for others. Moreover, as the court noted in its analysis, Kansas has not adopted Official Comment 1 to RUPA 601. 105 Furthermore, section 56a-601 does not contain language indicating the list of dissociation events is an exclusive list.
106
Most importantly, section 56a-906(e) actually states that the partner "is dissociated." Thus, the conclusion must be reached that section 56a-906(e) creates a separate basis for dissociation but that it could not be utilized by the plaintiffs because the surviving entity was neither a partnership nor a limited partnership.
In summary, the plaintiffs needed to locate an applicable statute granting appraisal rights. The Mixed Entity Merger statutes, KRULPA, and KUPA do not provide appraisal rights for a partner squeezed out in a merger between a limited partnership and a limited liability company. As a result, the court properly concluded that the plaintiffs could not utilize appraisal rights to guarantee a judicially determined fair price.
IV. VIA CHRISTI ENGAGED IN SELF-DEALING AND MUST DEMONSTRATE A FAIR MERGER PRICE TO AVOID BREACHING ITS FIDUCIARY DUTY
In addition to appraisal rights, the plaintiffs attempted to obtain a judicially-determined fair price through damages incurred from Via 107 A correct reading of this provision, however, reveals that Via Christi owed a duty of loyalty to both the partnership and other partners. Second, the court determined Via Christi's orchestration of a squeeze-out merger did not violate section 56a-404(b)(2)'s prohibition against acting as or on behalf of a party having an adverse interest to the partnership. 108 This flawed construction resulted from the court's failure to realize that MRI, LLC clearly had an adverse interest to MR Imaging Center. Finally, the court believed section 56a-404(e) allows a partner to self-deal without breaching any fiduciary duty. 109 This blunder stemmed from the failure to recognize the distinction between self-dealing and self-interest.
Regarding the interpretation of corporate fiduciary principles, the Kansas Supreme Court misapplied the Weinberger standard by requiring the plaintiffs to demonstrate fraud, misrepresentation, or similar misconduct. Weinberger requires this heightened burden of proof only when the plaintiff is already ensured a judicially determined fair price through appraisal rights.
In a correct fiduciary duty analysis, the heightened burden under Weinberger was inapplicable to the merger in Welch because the plaintiffs could not utilize appraisal rights. As a result, Via Christi had the burden of demonstrating a fair merger price to avoid breaching its fiduciary duty because it engaged in self-dealing, an action prohibited by section 404(b)(2). Thus, the squeezed-out limited partners should have obtained a judicially determined fair merger price in their breach of fiduciary duty claim. 
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A. Section 56a-404 of KUPA Set Forth Via Christi's Fiduciary Duties
Before delving into the substance of this discussion, it is important to remember the statutory limits of a general partner's fiduciary duty. As discussed in Part III.B, a limited partnership is governed by the provisions of KRULPA, and, where KRULPA is silent, the provisions of KUPA govern by virtue of section 56-1a604 of the Kansas Statutes Annotated. Section 56-1a353(c) of KRULPA provides that a general partner in a limited partnership has the same liabilities to the partnership and other partners as a general partner in a general partnership. 110 KRULPA, however, fails to specifically address the fiduciary duties of a general partner. As a consequence, sections 56-1a604 and 56-1a253 incorporate the fiduciary duties of a general partner in KUPA.
A general partner's fiduciary duties are codified in section 56a-404 of KUPA. With regard to a general partner's duty of loyalty, section 56a-404(b) provides:
A partner's duty of loyalty to the partnership and the other partners is limited to the following: (1) To account to the partnership and hold as trustee for it any property, profit, or benefit derived by the partner in the conduct and winding up of the partnership business or derived from a use by the partner of partnership property, including the appropriation of a partnership opportunity; (2) to refrain from dealing with the partnership in the conduct or winding up of the partnership business as or on behalf of a party having an interest adverse to the partnership; and (3) to refrain from competing with the partnership in the conduct of the partnership business before the dissolution of the partnership. The court's statutory construction, however, confuses to whom the duty is owed and what the duty actually is. Subsections (b)(1), (2), and (3) of section 56a-404 detail what a general partner's duty of loyalty is. These subsections do not specify to whom the duty of loyalty is owed. The pertinent phrases specifying to whom the duty of loyalty is owed are found in the first sentences of both subsection 56a-404(a) and (b), the former stating "[t]he only fiduciary duties a partner owes to the partnership and the other partners are the duty of loyalty and the duty of care," and the latter providing "[a] partner's duty of loyalty to the partnership and the other partners is limited to the following." 115 Moreover, the phrase "is limited to the following" is limiting what subsequently follows, subsections (b)(1), (2), and (3), not the preceding portion of the sentence stating to whom the duty of loyalty is owed.
Similar phraseology in section 56a-404(c), which codifies a general partner's duty of care, bolsters this conclusion. Section 56a-404(c) provides: "[a] partner's duty of care to the partnership and the other partners in the conduct and winding up of the partnership business is limited to refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law." 116 The duty of care is owed to both partners and the partnership, while refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law is what the duty is actually limited to. Therefore, a careful reading of subsections 56a- 2), and (3) discuss interactions only with the partnership, these duties are owed to both the other partners and the partnership by virtue of the first sentence in section 56a-404(b). If the RUPA drafters intended that the duty of loyalty only apply to the partnership, the words "a duty to the partnership to" could have been added at the beginning of (b)(1), (2), and (3).
116. Id. § 56a-404(c) (emphasis added). The Kansas Supreme Court concluded that a general partner's orchestration of a squeeze-out merger does not create a prima facie breach of fiduciary duty under section 56a-404(b)(2) of the Kansas Statutes Annotated. 117 This section encompasses the prohibition against "dealing with the partnership . . . as or on behalf of a party having an interest adverse to the partnership" in the duty of loyalty. 118 The court believed "the simple fact that MRI, LLC was merging with the limited partnership does not per se establish that its interests were adverse in the absence of any evidence of adversity."
119
The court restricted its definition of adverseness to categories such as "competition" or "appropriating business." 120 The interests of MRI, LLC, however, were completely adverse to the interests of MR Imaging Center. MR Imaging Center's interests in the merger can only be described as a bargain for the highest and best available price for the partnership and the other partners, while MRI, LLC's interests in the merger can only be described as a bargain for the lowest price possible. These two interests are clearly adverse to each other. Further, courts have repeatedly determined that parties on opposite sides of a merger are adverse to each other. 121 The comment to section 389 further notes that the rule in section 389 is applicable to transactions in which the agent self-deals. 124 If section 389 of the Restatement (Second) of Agency is applicable to self-dealing transactions, and RUPA section 404(b)(2) is derived from and contains similar language to section 389, then any self-dealing by a partner establishes a prima facie breach of section 56a-404(b)(2). This conclusion is bolstered by another comment to RUPA section 404. Comment 2 states:
[C]omment c to section 389 explains that the rule [in 404(b)(2)] is not based upon the harm caused to the principal, but upon avoiding a conflict of opposing interests in the mind of an agent whose duty is to act for the benefit of his principal. The most obvious example of when a conflict of opposing interests arises is when self-dealing is present because the partner is acting for both the partnership and him or herself.
125
The Kansas Supreme Court paraphrases this comment at page 142 of the opinion, but obviously fails to understand its meaning. Immediately preceding the paraphrase the court states "no evidence was presented that Via Christi itself possessed adverse interests to the limited partnership, nor was there evidence that its presence on both sides of the transaction actually harmed the limited partnership in any way." 126 The court should ("This section applies to transactions which the agent conducts for his principal, dealing therein with himself, and also to transactions in which the agent deals with his principal, who acts in person or through another agent; it is applicable to transactions in which the agent is acting entirely for himself and to those in which he has such a substantial interest that it reasonably might affect his judgment."); see also RESTATEMENT (SECOND) OF AGENCY § 391 (1957) ("Unless otherwise agreed, an agent is subject to a duty to his principal not to act on behalf of an adverse party in a transaction connected with his agency without the principal's knowledge.").
125 Before discussing the breadth of section 56a-404(e), the distinction between self-interest and self-dealing must be established. An individual acts in his own self-interest when engaging in a course of conduct from which he derives some personal benefit. By contrast, self-dealing occurs when an individual, by virtue of his dominion over an entity, causes the entity to act in such a way that the individual inures some personal benefit from the entity to the exclusion of others in the entity. The flagship case discussing this distinction is Sinclair Oil Corp. v. Levien 127 ("Sinclair"), a case in which the Delaware Supreme Court contrasted self-dealing and self-interest using two dividend transactions. The first dividend transaction, the one at issue in the case, involved a controlling shareholder strapped for cash who caused a subsidiary corporation to declare a large cash dividend to all the shareholders. The second dividend transaction, a hypothetical transaction posed by the court, involved a controlling shareholder compelling a corporation to declare a dividend only on class A shares of stock owned by the controlling shareholder, while other shareholders who owned class B stock received no dividends. With regard to both transactions, self-interest existed because the controlling shareholder was compelling the corporation to declare a large cash dividend to further his own personal interests. Selfdealing, however, is present only in the second transaction. In the first transaction, no self-dealing exists because the controlling shareholder does not receive something to the exclusion of the other shareholders; i.e., the minority shareholders receive a proportionate share of the cash dividend. 128 In the second transaction, however, self-dealing is present because the controlling shareholder receives a large cash dividend to the exclusion of the shareholders who do not own class A stock. 129 These two dividend transactions reveal that all self-dealing transactions involve some aspect of self-interest, but not all self-interested transactions involve self-dealing. In other words, the two terms are not synonymous. KANSAS LAW REVIEW [Vol. 56
With the distinction between self-interest and self-dealing in mind, section 56a-404(e) of the Kansas Statutes Annotated can be examined. Section 56a-404(e) provides that "[a] partner does not violate a duty or obligation under this act or under the partnership agreement merely because the partner's conduct furthers the partner's own interest." 130 The Kansas Supreme Court in Welch interpreted this provision broadly to include not only self-interested transactions, but also self-dealing transactions. The court stated, "while self-dealing is clearly present in this case, it is important to recognize the distinction under the KUPA statute providing that pursuing one's own self-interest is not per se a breach of a fiduciary duty."
131 By adopting this rationale, the Kansas Supreme Court must have concluded either that self-interest and selfdealing are synonymous terms or that because a self-dealing transaction involves self-interest and section 56a-404(e) allows the pursuit of selfinterest, section 56a-404(e) also must allow a partner to engage in selfdealing.
Other courts that have addressed whether RUPA section 404(e) (adopted verbatim in section 56a-404(e) of the Kansas Statutes Annotated) encompasses both self-dealing and self-interest have concluded that RUPA section 404(e) does not authorize a partner to engage in self-dealing. 132 For example, in Enea v. Superior Court 133 the California Court of Appeals decided an action brought by a partner in a partnership that owned office rental property. The action alleged that two partners who occupied an office building owned by the partnership were paying rent to the partnership below the fair market rent. 134 The two partners, while acknowledging the presence of self-dealing, contended that RUPA section 404(e) nonetheless permitted the rental of partnership property to partners below market rates. 137 In other words, RUPA section 404(e) does not authorize a partner to engage in self-dealing.
The Kansas Supreme Court in Welch incorrectly concluded that section 56a-404(e) of the Kansas Statutes Annotated allows both selfinterest and self-dealing. 138 This section only states that a "partner does not violate a duty" under KUPA "merely because the partner's conduct furthers the partner's own interest." 139 An example is provided in Comment 5 of RUPA section 404(e): "A partner who, with consent, owns a shopping center may, under subsection (e), legitimately vote against a proposal by the partnership to open a competing shopping center." 140 In this example, the partner is not self-dealing because he or she is not causing the partnership to act in such a way that the partner receives some personal benefit to the exclusion of the other partners in the partnership. Rather, the partner is merely acting in his or her own self-interest, voting against a proposal that could potentially have a detrimental effect on the shopping center he currently owns.
141
The drafters of RUPA undoubtedly created RUPA section 404(e) to ensure that partners are not held to the standard of a "true trustee" and to negate the abundance of case law holding a partner in a partnership to a higher duty than a director of a corporation. No evidence exists, however, that the RUPA drafters envisioned that RUPA section 404(e) authorizes a partner to engage in self-dealing to the detriment of other partners and the partnership. 142. The Kansas Supreme Court believed pursuing self-interest was not a per se breach. Welch, 133 P.3d at 138. While a fair reading of section 56a-404(e), this does not mean that self-dealing is not a prima facie breach. KANSAS LAW REVIEW [Vol. 56 a breach of fiduciary duty merely by pursuing his or her own selfinterest. By extending the breadth of section 56a-404(e) to include selfdealing transactions, the Kansas Supreme Court's decision has the practical effect of repealing the traditional notion of the duty of loyalty. Traditionally, the duty of loyalty requires that a party "demonstrate [his or her] utmost good faith and the most scrupulous inherent fairness of the bargain" when engaging in a self-dealing transaction. 143 This "strict fairness" test protects minority interest holders from the controlling party who has the ability to "unilaterally implement transactions to the detriment of minority [interest holders]." 144 But following the Kansas Supreme Court's decision in Welch, demonstrating a partner engaged in self-dealing alone will not invoke the strict fairness test. Rather, the party defending the transaction will still be afforded the protections of the more lenient "business judgment rule" despite the fact that selfdealing is present. As a result, the Kansas Supreme Court's decision has the practical effect of annulling a partner's duty of loyalty.
B. Corporate Fiduciary Duty Principles
Under corporate law, the term "fiduciary duty" encompasses both the duty of care and the duty of loyalty. 145 To determine whether a decision has caused a breach of either duty, courts use a standard of review called the business judgment rule. The business judgment rule is an evidentiary presumption created to protect decisions that are "'on an informed basis, in good faith, and in the honest belief that the action taken was in the best interests of the company.'" 146 The rule is designed to protect decisionmakers, and courts generally will not second guess judgments subject to the business judgment rule. 147 When a decision is challenged, the initial burden is placed upon the plaintiff to rebut the presumption of the business judgment rule by showing that in fact the decision-maker did not make the challenged decision "'on an informed basis, in good faith, and in the honest belief that the action taken was in the best interests of the company.'"
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One way to accomplish this task is to prove the existence of self-dealing. 149 Rebutting the presumption of the business judgment rule-by, for example, proving the existence of self-dealing-does not automatically invalidate a transaction. 150 Rather, the burden shifts to the decisionmaker. With the burden shifted, the decision-maker can travel down one of two avenues. First, the decision-maker can "demonstrate [his or her] utmost good faith and the most scrupulous inherent fairness of the bargain."
151 Second, the decision-maker can show that a majority of disinterested directors approved the transaction. In Weinberger v. UOP, Inc., 153 the Supreme Court of Delaware analyzed a squeeze-out merger orchestrated by a controlling shareholder to eliminate minority shareholders. 154 The court stated that generally, "[t]he requirement of fairness is unflinching in its demand that where one stands on both sides of a transaction, he has the burden of establishing its entire fairness, sufficient to pass the test of careful scrutiny by the courts." 155 The court, however, deviated from the typical corporate fiduciary principles. The court concluded that even if self-dealing can be established, a minority shareholder entitled to appraisal rights must show fraud, misrepresentation, or similar misconduct to establish that the majority shareholder breached its fiduciary duty. 156 The rationale for this deviation becomes apparent upon the realization that the typical remedy afforded in both an appraisal proceeding and a breach of fiduciary duty claim is a judicially determined fair price for the cashed-out shares. If a judicially determined fair price is already ensured by the availability of an appraisal proceeding, performing a fiduciary duty analysis which only yields the same remedy has no utility.
The Weinberger court also recognized that a squeezed-out minority shareholder may desire an atypical equitable remedy, such as rescission, in a breach of fiduciary duty claim. The court acknowledged that a judicially determined fair price might not always be an adequate remedy and an equitable remedy may be appropriate in some circumstances.
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In order to be entitled to an equitable remedy, however, the court determined that the burden remained on the plaintiff to establish fraud, misrepresentation, or similar misconduct: " [u] 
C. Application of Corporate Fiduciary Principles to a General Partner Orchestrating a Squeeze-Out Merger
Applying corporate merger fiduciary principles to the squeeze-out merger in Welch, the original burden of proof should have been placed on the plaintiff limited partners to establish that Via Christi engaged in self-dealing in orchestrating the squeeze-out merger. The exclusive language in section 56a-404 of the Kansas Statutes Annotated, limiting a general partner's duties, does not impede the application of this principle. Self-dealing is prohibited, and the mere act of being on both sides of a merger is self-dealing and literally within the prohibition of section 56a-404(b)(2). If limited partners can establish self-dealing in a squeeze-out merger but are not entitled to appraisal rights, application of controlling shareholder principles mandates that the burden shift to the self-dealing general partner to establish that the limited partners received a fair value for their interests in the partnership. Alternatively, the general partner can avoid breach of fiduciary duty by showing all the disinterested partners approved the transaction. 161 The apparent absolute prohibition on self-dealing in section 56a-404 may seem at first glance to present an obstacle to allowing Via Christi to validate a self-dealing transaction by demonstrating a fair merger price. As previously mentioned, section 56a-404 codifies a partner's fiduciary duty not to engage in certain conduct but does not address whether a partner who engages in prohibited conduct has the ability to validate the transaction and avoid a breach of fiduciary duty. Allowing validation of 160. The Kansas Supreme Court also overemphasized a stipulation by the parties regarding the appraiser Paragon. The stipulation only stated that the parties agreed that if Paragon were to testify, Paragon would state that it had engaged in an independent valuation. The stipulation did not provide that Paragon actually engaged in an independent valuation. In fact, the plaintiffs had commissioned their own evaluation, which yielded a much larger cash price for the merger. This second evaluation suggests Paragon might not have actually performed an independent valuation.
161. The default rule under section 56a-103(b)(3)(ii) is that the vote of all the disinterested partners must approve the transactions, unless the partnership agreement provides otherwise. KANSAS LAW REVIEW [Vol. 56 the transaction and the avoidance of a breach of fiduciary duty is in accord with Professor Edwin Hecker's prediction of how courts should handle a breach of fiduciary duty claim under section 56a-404: "[a]lthough stated as absolute prohibitions, these rules probably will be construed to merit validation of conduct that otherwise technically would violate the duty of loyalty if the partner carries the burden of proving good faith and the fairness of the challenged conduct." 162 Moreover, the belief that the conduct in section 56a-404 is not absolutely prohibited is bolstered by contrasting RUPA section 404(b)(3) with the example in Comment 5 of RUPA section 404. RUPA section 404(b)(3), like section 56a-404(b)(3) of the Kansas Statutes Annotated, states that a partner's duty of loyalty includes the duty "to refrain from competing with the partnership in the conduct of the partnership business before the dissolution of the partnership." The example in Comment 5 of RUPA, however, states, "[A] partner who, with consent, owns a shopping center may, under subsection (e), legitimately vote against a proposal by the partnership to open a competing shopping center." 163 By allowing the partner with consent to compete with the partnership, an action prohibited in section 56a-404(b)(3), the RUPA drafters acknowledged that engaging in a prohibited activity under section 404 does not automatically establish a breach of loyalty. 164 Continuing the application of corporate fiduciary principles, if appraisal rights are not available to the plaintiffs, self-dealing alone shifts the burden and invokes the strict fairness test. If appraisal rights are available to the plaintiffs, Weinberger instructs that a breach of fiduciary duty will only occur if fraud, misrepresentation, or similar misconduct is shown.
My application of corporate fiduciary principles to mergers involving a partnership will further the goals of consistency and elevate substance over form. If a merger occurs between two limited partnerships, or a general and a limited partnership, the cashed-out limited partners get a judicially-determined fair price under sections 56a-906(e) and 56a-701. If the general partner attempts to avoid these statutory appraisal rights by utilizing a limited liability company in the merger, my interpretation of section 56a-404 and corporate merger principles yields the same result: a judicially-determined fair price is ensured by requiring the self-dealing partner to demonstrate a fair merger price in court.
D. The Court Should Have Required Via Christi to Demonstrate a Fair Merger Price Under the Strict Fairness Test to Avoid Breaching Its Fiduciary Duty
The plaintiff limited partners had the burden of overcoming the business judgment rule by establishing that the general partner, Via Christi, engaged in self-dealing, an act prohibited by section 56a-404(b)(2). At first glance, the merger may appear analogous to the first dividend transaction in Singer because the plaintiff limited partners and Via Christi received the same value for their interests in the limited partnership. If all partners received the same amount for their shares, Via Christi arguably did not engage in self-dealing because it did not receive some personal benefit to the exclusion of the other partners in the limited partnership. This argument, however, rings hollow because Via Christi did derive personal benefit from the merger to the exclusion of the limited partners. This benefit did not take the form of a larger merger price per share, but rather, was the continued ownership in the surviving entity, MRI, LLC. Neither the plaintiffs nor the other minority limited partners had the right to continued ownership in MRI, LLC. To the contrary, Via Christi's whole purpose in orchestrating the merger centered on the elimination of the other limited partners' ownership rights in MR Imaging Center. Thus, the plaintiffs received cash for their shares while Via Christi received cash plus continued ownership in the surviving entity, MRI, LLC. As a consequence, self-dealing existed. The plaintiffs carried their burden of establishing self-dealing in the transaction.
With the burden shifted, Via Christi could have validated the transaction by establishing either that a fair price was paid for the plaintiffs' interest or that all of the disinterested partners approved the transaction. The second way of validating the transaction could not have been shown because all of the disinterested partners did not approve the merger. Nor could Via Christi use Weinberger to shift the burden back to the plaintiffs and employ Weinberger's heightened requirement, because appraisal rights did not exist for the plaintiffs. Therefore, Via Christi's only available alternative should have been demonstrating that the plaintiffs received a fair price for their cashed-out shares. KANSAS LAW REVIEW [Vol. 56
V. CONCLUSION
The plaintiffs in Welch v. Via Christi Health Partners, Inc. sought to utilize the two protective devices normally employed in corporate squeeze-out mergers to guarantee a fair price for their cashed-out shares. The first device failed because no statute granting appraisal rights applied to the merger. The second device, damages stemming from a breach of fiduciary duty, also failed to yield a judicially-determined fair price, but only because the Kansas Supreme Court misconstrued statutory provisions and misapplied corporate case law.
A correct fiduciary duty analysis reveals that limited partners in a squeeze-out merger will always be guaranteed a judicially-determined fair merger price for their cashed-out shares. Via Christi engaged in selfdealing, an action prohibited by section 404(b)(2) of KUPA. As a result, Via Christi should have been required to demonstrate a fair merger price to avoid breaching its fiduciary duty to the limited partners. The heightened burden in Weinberger did not apply to the transaction because a judicially-determined fair merger price was not ensured through appraisal rights.
The court's fiduciary duty analysis in Welch must be revisited to protect minority interest holders in non-corporate entities. Welch allows majority interest holders more leeway to cleverly craft squeeze-out mergers in an effort to evade the protections afforded by a judiciallydetermined merger price. Until Welch is overturned, minority interest holders in non-corporate entities face the increasing chance of finding themselves up squeeze-out merger creek without a paddle.
